INTRODUCTION
T HE law school is the quintessential bricks-and-mortar institution. A university may share its identity with its sports teams or the town within which its gowns reside. In contrast, the law school always seems to be a place, dean candidates first ask about the building, accreditation teams check dimensions, and fundraising is often driven by building campaigns. The building is the key point of contact between faculty, students and alumni. Law school gatherings resonate with shared experiences of malfunctioning heating and air-conditioning systems, dubious acoustics and any number of infestations. Too often, it seems, we have focused on the place and less on the communities that function there. Only in the classroom do the bricks find any spiritual competition, and it is there that teachers have shown their greatest skepticism towards the bytes that serve as the metaphor for law school technology and, more specifically, for computer-mediated education.
After a faltering start, law schools (or, as frequently, their parent institutions) have dramatically increased their information technology ("IT") budgets and the professionalism of their IT staffs; law professors have stopped referring to their "studies" and discovered "home offices," and few students now attempt to navigate law school without a computer, word processor or Internet connectivity. Electronic research is now the preferred method, even though the same materials can usually be found between hard covers a few feet from the researcher's computer. Admissions departments have invested in a robust web presence, and law school development offices strive to build vital alumni extranets. Furthermore, ethernet cables snake through our walls and data projectors have sprouted (95) from our classroom ceilings, their monocular protrusions sadly looking for a professor, any professor to bring all those lumens to bare to better illuminate some students.' While a few schools have the temerity to market themselves as technology leaders, most legal educators view bytes whizzing through our schools as necessary, but relatively unimportant, certainly less important than the bricks. Law school space, carefully defined and protected by those bricks, has seemed secure, its occupants and institutions relatively impervious to change. That comfort level is now under its most serious threat in generations, as law schools have begun to confront the issue of distance learning or distance education.
2 Given a culture in which the label "major technology debate" heretofore has been applied to questions as weighty as whether WordPerfect and Word should both be supported, legal educators may find themselves ill-equipped to deal with even the basics of distance education ("DE") and related debates.
Herein, I present a number of technological, commercial and professional scenarios that cumulatively suggest that the law school of the near future must be re-engineered and become what is known in e-commerce as "click-and-brick" or "click-and-mortar. '3 In a click-and-brick law school, distributive learning techniques will fill much of the space, supplementing traditional class experiences and substituting for many others. But a true click-and-brick will also integrate distance learning methodologies, reaching out to remote students, enabling collaboration with off-campus faculty and consuming remote content. 4 I draw this not entirely happy conclusion from analyzing the commercial and technological forces that are simultaneously energizing and threatening traditional legal education, and from my belief that, properly re-engineered, the traditional law schools can retain their relevance and continue in their role as the guardians of the intellect of the law.
In the sections that follow, I first address the qualitative and institutional arguments frequently raised against such non-traditional legal education (Part II).5 I then suggest that the law school of the future will be quite a different place from the one we are familiar with, both because of the implications of the new enabling technologies (Part III) and because law school space is no longer a self-contained, autonomous and insulated
See generally John Mayer, Alternate Futures: The Future of Legal Education, in THE HISTORY OF AMERICAN LEGAL EDUCATION: COMMENTARY AND PRIMARY SOURCES
(Steven Sheppard ed., 1999) (discussing alternate futures for legal education)
2. See, e.g., http://www.utexas.edu/cc/cit/de/deprimer (last modified Sept. 1998) (exemplifying University of Texas approach to distance education).
3. For a discussion of "click-and-brick," see infra note 40.
See generally
Mayer, supra note 1 (delineating four potential law school models that overlap with models discussed herein).
5. For a discussion of arguments against non-traditional legal education, see infra notes 9-47 and accompanying text.
[Vol. 46: p. 95 2 Villanova Law Review, Vol. 46, Iss. 1 [2001] , Art. 3 http://digitalcommons.law.villanova.edu/vlr/vol46/iss1/3 environment (Part IV).6 I argue that, before we can aspire to a sustainable click-and-brick model, we will be forced to make some significant changes to how we fill our virtual and physical law school space (Part V).7 Finally, I suggest that, in designing our click-and-brick model, we pay particular attention to the ways in which law practice is being reshaped, and suggest other areas where the law school curriculum will require major re-tooling to be relevant to the Information Age (Part VI).8
II. TERMINOLOGY, QUALITY AND INSTITUTIONAL IMPEDIMENTS
The debate over DE frequently accompanies questions concerning the efficacy of computer-mediated legal education. 9 More specifically, DE tends to be confused with distributive learning. As to this latter issue, I use "distributive learning" to refer to virtual space "wrappers" that supplement traditional pedagogy occurring in real space. Typically these are course pages, e-mail and web-based discussion forums'° or interactive lessons" that extend (and hence "distribute") the traditional classroom experiences of bricks-and-mortar resident students. Current distributive learning techniques are most likely to be asynchronous 12 (albeit modular rather than open-ended), although a few tools, such as (video) conferencing1 3 or chat, are synchronous. Modern' 4 DE incorporates these techniques, but then captures two additional concepts; first, the use of computer-mediation as the primary method of "classroom" teaching, faculty-student ("F2S") and student-student ("S2S") interaction; and, second, the almost correlate acknowledgment that students and faculty inter se are, by default, in geographically distinct places. Almost by definition, in a click-and-brick environment, distance and distributive models will 6 . For a discussion of arguments concerning the law school as a non self-contamined environment, see infra notes 67-93 and accompanying text. 7 . For a discussion of arguments concerning how to sustain a click-and-brick model, see infra notes 94-145 and accompanying text.
8. For a discussion of designing the click-and-brick model in the Information Age, see infra notes 146-234 and accompanying text.
9. See generally Howard Mintz, Law School Online (Nov. 14, 1999) (noting different viewpoints of legal scholars concerning distance education), at http:// www.mercurycenter.com/sutech/news/indepth/docs/lawl 1 1599.htm.
10. See, e.g., http://webboard.oreilly.com (last visited Feb. 18, 2001) (providing web-based discussion and chat software that allows users to access web-based discussion forums).
11. See, e.g., http://Iessons.cali.org/catalog.html (last visited Feb. 18, 2001) (providing interactive, computer-based lessons for various legal education subject areas).
12. In this context "asynchronous communication" refers to a communicative experience for which the parties do not have to be present at the same time. Thus, .e-mail" is asynchronous, although "chat" is synchronous.
13. See, e.g., http://www.microsoft.com/windows/netmeeting (last modified Feb. 1, 2001) (allowing users to download video conferencing software to assist in learning).
14. For a discussion of the contrasting, older, correspondence school model, see infra text accompanying note 25. start to coalesce, not only because of the common technologies employed, but also because schools will seek to expose their DE enrollees to "slices" of campus life. 15 The issue of the effectiveness of computer-mediated learning obviously goes beyond terminology to the quality of the pedagogy and, ultimately, to the competence and professionalism of the "distance" law graduate. Computer-mediated instruction may be synchronous or asynchronous and is not necessarily identified with either distance or distributive models. 16 There are two basic attacks leveled at the soundness of computer-mediated legal instruction. First, that it fails to deliver (and hence train) the professional face-to-face 1 7 human interaction and socialization that underpin most of the necessary practice and professional relationship skills. 1 8 Second, that after years of post-Langdellian experience
we have arrived at the optimal method of legal education-a rigorous dialog that both exposes the analytical structure of law and simulates various practice experiences. 19 Computer-mediated legal instruction is at best a poor, often clumsy way of creating effective interaction or dialog and, at 15. See, e.g., http://www.open.ac.uk/frames.html (last visited Feb. 18, 2001) (exemplifying use of distance education at The Open University). The United Kingdom's Open University has long incorporated a period of summer study and interaction at traditional learning institutions. See id. In addition, some "distance" models likely will include "boot camp" sessions for enrollees. See generally Clifford Adelmon, A Parallel Universe, CHANGE, May 1, 2000, at 2029 (describing growth of workshops and boot camps to prepare candidates for certification).
16. For example, the use of a PowerPoint or electronic whiteboard in an otherwise traditional classroom setting could involve some computer-mediation.
17. In a speech at Rutgers in the Fall of 1999, Justice Ginsburg reportedly stated "I am troubled by ventures like Concord ... I am uneasy about classes in which students learn entirely from home, in front of a computer screen, with no face-to-face interaction with other students or instructors." Mintz, supra note 9.
18. See, e.g., ABA Memorandum D9697-59, Distance Education, May 6, 1997 [hereinafter ABA Memorandum-Distance Education] (letter from James P. White, Consultant on Legal Education to the American Bar Association, to Deans of ABA-accredited law schools), available at http://abanet.org/legaled/distanceeducation/distance.html. White stated:
Educating a student for ajuris Doctor degree is professional education of a most distinct variety. It involves more than the mere delivery of information or simply learning facts, history or even logic. During a law school education a student is expected to participate in a learning community whereby he or she will ultimately learn, experience, and develop skills and knowledge that will advance the legal system, society and his or her career. This law school experience involves interaction with faculty not only in the classroom, but also in other places and at other times. Students also learn from each other by inquiry and challenge, review and study groups. In sum, law school is an educational process in which a student matures with the law and his or her ability to use and develop it.
Id.
19. BMcKs PLUS BYrES worst (because of the lack of eye-to-eye contact), a fatal impediment to such valued educational conduits.
I believe that these arguments will have a short shelf life when faced with the reality of a world of e-services defined by our emerging business models and available technologies. First, it is arguable whether face-toface and community interaction any longer defines legal education. In part, this is because legal education itself will be forced to change to better train lawyers for electronically mediated careers and practices. It is -also because we overestimate the law school time actually devoted to interaction (as opposed to, for example, independent study) and the quality of the interaction that actually takes place in our classrooms. 20 Second, various species of computer-mediated and distributive learning techniques are already well-established in our law schools 2 1 and have proven themselves, even in the hands of an as yet untrained professorate, to have both intrinsic worth and to facilitate better and more efficient traditional classroom interactions. Third, our idealistic (and occasionally self-serving) stance as to the correct way to teach law assumes that the next generation of our customers will share our interests and values-our belief in the inherent qualities of traditional legal education. In fact, an instant-messaging, multi-tasking applicant likely has a very different set of social and professional patterns, goals and desires, 22 whether or not we agree with them. Coupled to this observation is the belief that these potential customers will at some time in the very near future defeat the inelastic demand model that law schools have relied on as they have allowed the cost of tuition to spiral up; 23 a model that additionally may find itself challenged by a decline in the rewards of law practice.
24
Bubbling under the criticisms of computer-mediated distance education are comparisons with or allusions to a previous experiment in legal DE- Apr. 2000 (discussing history of distance education), availa-qualitative one, but an attempt to invoke and encourage a similar reaction from the historical (and legal) protectors of traditional law schools-accreditation bodies and state supreme courts.
As to the direct issue, any comparison of modern DE computer-mediated pedagogies with the old correspondence school model is scarcely credible. Modern DE delivers robust interactivity, includes synchronous elements, and enables far more varied content and compelling delivery. Further, the correspondence model became fatally disconnected from its orthodox competitors and the profession it sought to train for; in contrast, modern DE is closely related to the distributive education practiced in bricks-and-mortar law schools, and in tune with a practice environment heavily invested in information technologies.
There is a closer connection between the correspondence school and some pure-play DE law schools in their proprietary nature. It was overcommercialization that was at the heart of Abraham Flexner's famous critique of correspondence and vocational education in the 1920s. 26 Such criticism resonates eerily as we examine the DE businesses that are emerg- Before long, with a degraded product and a dropout rate almost comparable to that of the commercial firms, they, too, had come to depend for their survival on "drop-out money." At the end of the 1920s the university-based programmes began to come under the kind of scrutiny and scathing criticism hitherto reserved for the commercial schools. Abraham Flexner, one of the nation's most distinguished and influential observers of higher education, excoriated the American universities for their commercial preoccupations, for having compromised their independence and integrity, and for having thus abandoned their unique and essential social function of disinterested critical and creative inquiry.
Id.
26. 27 It also raises one of the greatest challenges as we begin the process of re-engineering our institutions; we know that we must be more businesslike in our analysis and in the soundness of the value proposition we promote to our consumers, yet the academic, non-commercial nature of the law school enterprise is an integral part of the value proposition (at least from the perspective of the faculty and, hopefully, of the profession).
As to the second, indirect message aimed at regulators, the issue is more complex and raises the general issue of accreditation as an institutional impediment to the growth of legal DE. Historically, state supreme courts have controlled the grant of licensure. Like their forebears, today's proponents of distance education believe they are leading a revolution that will transform the educational landscape. Fixated on technology and the future, they are unencumbered by the sober lessons of this cautionary tale. If anything, the commercial element in distance education is this time even stronger. For now, instead of trying to distance themselves from their commercial rivals, the universities are eagerly joining forces with them, lending their brand names to profit-making enterprise in exchange for a piece of the action.
28. For a primer in this area, see http://www.abanet.org/legaled/publications/Compguide2000, which sets forth comprehensive guide to bar admission requirements.
29 40. "Pure-play" is a term used in e-commerce to describe a business model that is executed solely in virtual space rather than partly in real space and partly in virtual space. Thus, Amazon.com is a pure-play model, while Barnesandnoble.com, closely related to the bricks-and-mortar stores with which it shares its name, is a "click-and-brick." Some bricks-and-mortar institutions consciously distance themselves from their pure-play corporate cousins, such as WingspanBank.com (http://www.wingspanbank.com), which is a division of the "traditional" BankOne (http://www.bankone.com/). 42 Arguably, the bricksrelated standards both create barriers to entry for low-cost, web-based players and deter existing accredited schools from providing services outside their geographic markets.
4 3 Obviously, a "quality" argument is at its strongest when accredited education is no more expensive than that provided by a litigation-minded unaccredited school. 44 Comprehension of the underlying technologies is important for a number of reasons impacting the evolution of legal education discussed herein. The characteristics of the enabling technologies and their potential deployment in the law school context contribute to the debate over the quality of computer-mediated, distance and distributive learning, while the availability and performance of the infrastructure and appliances speak volumes about the expectations of future legal education customers, the changing legal practice paradigms, and the demands to be placed on the legal system that must be predicted by the teachers of the next generation of lawyers.
The Internet is not a single, undifferentiated technology. From the perspective of early 2000, it appears that the second decade of the Information Age 48 will be defined by two core technologies-wireless and broadband-and two themes-globalization and convergence. Together, all of these work towards the new Internet paradigm-ubiquity. The network we are building is a global one. Half the U.S. population now has net access, and a half-billion people will be online worldwide by 2003 . 4 1 The Internet of 2000 is a phenomenon of the industrialized world and United States-centric in its cultural and economic perspectives. The network that is under construction, however, is a global one, and the second decade of the Information Age will essentially see us "wire" the entire planet. We will see massive activity in currently "under-wired" developed countries featuring a combination of wireless technologies, and the rethinking of traditional barriers not present in the U.S. infrastructure such as telephone company charges for local connect calls (that are unmetered in the United States) .5o
Except in underdeveloped regions 5 ' and, perhaps counter-intuitively, in a few highly developed countries, 52 basic infrastructure will continue to be hardwired, albeit continually upgraded to provide additional bandwidth. However, wireless infrastructure will increase exponentially when it comes to getting the data to consumers (the last mile or halfmile). Most of the next generation of web appliances will be wireless and by the end of the next decade the majority of communications will be wireless. 53 Many of this generation's portable devices (e.g., PDAs and mobile phones) will take on additional wireless network functions and most 53. According to IDC, the number of wireless device users with access to inbound and outbound information services and Internet messaging will increase a whopping 728 percent from 7.4 million in 1999 to 61. 
2001]
appliances and devices will also communicate wirelessly inter se. 54 Obviously, such technologies provide the convenience of portability. Nonetheless, the connectivity, and indeed the interconnectivity, goes further. It removes the physicality from the Internet experience, to truly make the experience (and the commerce) 55 virtual.
56
Corporate and academic users have long enjoyed Internet connectivity through networks and high-speed digital data lines. "Broadband" refers to the provision of high-speed Internet access to homes and small businesses by transmitting digital signals along wires that, typically, were designed for and are still utilized for analog transmissions (e.g., telephone company and cable TV local wiring). High-speed, in this context, means higher than the modem speed enjoyed by SOHO users during the first decade of the information age.
5 7 In the United States, 1.4 million households had broadband access at the beginning of 2000.58 That number will exceed 16 million by 2004. 5 9 More importantly, for those whose ideas of growing the educational space have egalitarian aspects, the growth in broadband access will be heavily biased towards urban areas. Rural districts will lag seriously behind in the race to re-wire America.
60
Broadband or higher-speed connections will bring more speed which will help drive convergence technologies such as (over-hyped) interactive TV and (revolutionary) PDA/mobile phone-based e-mail and browsing. Until we have fiber networks connected directly to our homes and small businesses (known as the "last mile" issue), even broadband speed will not be fast enough for broadcast-quality video, but it will support lower quality, highly compressed streamed media and desktop video applications. B~icKs PLUS BYTES portantly for educationalists and "distance" marketers, it will also support robust net meeting and streaming video technologies. Far more important than speed, however, is the persistent connection that is part of these technologies. 62 This "always on" feature will spawn new Internet services such as Application Services Providers (ASPs) that will provide 'just-intime" software, plug-ins and "rental" software or, in the click-and-brick law school context, automatically updated courseware.
As befits a nervous system, our points of contact with the net will be many and varied.
6 3 Most obviously, the next generation of our current information-retrieval devices will be considerably more sophisticated and flexible. At first, these devices may be relatively pedestrian Wireless Application Protocol ("WAP") products that do wirelessly what we do with wires today. 64 The products and services will evolve more fully, however, as current PC functions are disaggregated and innovation seeps in to device technology. When combined, global networking, convergence, broadband, wireless and persistence translate into ubiquity. Simply put, the Internet will be everywhere. More than just physically being "there," it will be psychologically "there" and accepted, even familiar. As such, the network will be taken for granted, as many have remarked, like electricity or underwear. It is this ubiquity that will best define Internet space in the second decade 62. The persistent connection is otherwise known as the "new" 24x7 paradigm.
63. See Peter H. Lewis, Look Out! New Wrist Devices on the Loose!, N.Y. TIMES, Jan. 20, 2000, at DI (discussing wrist watch devices that, depending on design, "double as cell phones, one-way pagers, e-mail readers, computers, cameras, MP3 music players, television receivers, voice recorders, automobile security keys, television and VCR remote controls, health monitors, weather stations, compasses, Global Positioning System monitors, altimeters, games and simple amusements"), available at http://www.nytimes.com/library/tech/00/01/circuits/articles/20watc.html.
64. See WAP Forum (devoting webpage to providing information concerning world standard for wireless information and telephone services on digital mobile phones and other wireless terminals), at http://www.wapforum.org (last visited A good example of the services that will appear in the U.S. space is the Japanese market "i-mode" service, featuring "always on," mobile phone-based web and voice services. See generally DoCoMo Net (providing information on and access to imode), at http://www.nttdocomo.com (last visited Feb. 18, 2001); see also Thalia (selling technology that allows appliances to "talk" to one another), at http:// www.thaliaproducts.com/intro.html (last visited Feb. 18, 2001).
65. Concurrent with this technology will be the networking of existing technologies or appliances such as automobiles, microwave ovens and refrigerators so they will become smarter (i.e., dispense updated information) and they will enable new web-based services, thus becoming e-pliances. These trends will revolutionize a law school space that heretofore has been linked immutably to a specific geographic location. Virtual law school communities will be persistent, and membership in a virtual community can coincide or overlap with membership in a real space legal community. Equally, legal information, the data that fuels our classes and discussions, will no longer be fixed in time or space, but rather will be continually updated in real time and available anytime and everywhere.
IV. EDUCATION SPACE AND E-SERVICES
The pre-web Internet was a research and educational domain. Thereafter, the first decade of the information age was dominated by the distribution of pornography, various advertising or marketing models, and the web-enabled sale of hard goods. 67 During the second decade, the Internet will once again be transformed, this time by the sale of digital goods and the rapid relocation of most business-to-business ("B2B") and business-to-consumer ("B2C") services to the web.
Thus, it is a mistake to frame the distance learning issue in purely law school terms. The e-service market that is exploding into the economy impacts not only law school space or even legal educational space, but also the general educational space. 68 Of course, the e-service activities of individual law schools will continue to affect the internal market (e.g., law school A's distance program causes B's real space enrollment to drop). Despite the impact from these individual law schools, it is the decisions, strategies, content and relationships from the broader educational space that may have the most fundamental impact on law school space. This should not be viewed as necessarily negative for the traditional law schools. We may not be facing a zero-sum game. 69 Technology, investment and demographics mean that the combined bricks-and-mortar and virtual educational space paradigm will likely expand compared to today's pure bricks-and-mortar model. 70 Furthermore, even legal educational space will grow, and law school space may expand at the expense of other pro- BIcKs PLUS BYrES will, however, be populated by different or reorganized players at the expense of the autonomy currently enjoyed by law schools, both individually and collectively.
Legal education space should be attractive to those selling distance learning and related services. The customer base will have good demographics, therefore making advertising and cross-marketing deals more attractive. Juris Doctor candidates, like other graduate students, will be more interested in part-time education; they are likely to have pre-existingjob skills and opportunities and will no longer be as interested in the fraternity housing and Division I sports central to the bricks-and-mortar institution. Moreover, from the distance learning business's perspective, adding a postgraduate/professional layer to its undergraduate site involves only marginal costs.
Notwithstanding, some aspects of legal education space make it less attractive as an e-business. First, it is dominated by large, established publishing brands that provide content and some distributive learning tools. Second, it centralizes many key functions (e.g., faculty hiring, conferences, professional development) in its trade association. 71 Third, legal education has robust accreditation standards and procedures that likely will require judicial scrutiny. 72 Finally, it is a market that is heavily output sensitive; legal education space has a conservative market for its graduates (very different from an online computer science graduate, who may be more easily "sold" to a dot.com).
Beyond difficulties in mapping legal education to e-service paradigms, 73 the emergence of legal DE may also be slowed by the strength of the traditional educational model as it benefits from the next population bulge 74 and a likely incremental growth in law school admissions that reflects a healthy economy and a demand for IP and e-commerce-enabled associates.
It must also be appreciated that consumer and capital enthusiasm for things virtual does not evolve in a linear fashion. After participating in the dramatic growth of e-commerce at the end of the millennium, consumers themselves may trigger a pause as they rethink their enthusiasm for various real and virtual commerce models. Similarly, the capital market, particularly as represented by venture capitalist funds, likely will experience shifting patterns of enthusiasm for web businesses, particularly B2C models. 75 Such factors or concerns may slow the rate of growth of legal DE into the markets heretofore exclusively enjoyed by bricks-and-mortar law schools. Even given the worst scenario for the penetration of DE, however, bricks-and-mortar schools will experience a significant impact on enrollment. DE will provide the most attractive alternative for part-time students, and schools with part-time divisions (that tend to use subsidies from part-time divisions to support other parts of the program) will suffer disproportionately. 76 One of the mysteries of nascent legal distance learning is identifying the major "players." Within law school space we will see some institutions move forward aggressively; however, they will be positioning themselves for partnering more than direct market domination. The same is probably the case with the existing legal education publishers. 77 The total legal educational space is far larger than the law school J.D. space, including These portals will need content, interaction and cross-marketing opportunities, and will likely look to legal education as a source. What is as yet opaque is whether anticipated popular demand for legal literacy will translate into a genuine opportunity for sophisticated legal education or simply a web-enabled, "law-for-dummies."
In general education space, the well-known higher education brand names, ogy associated with educational space. 90 In addition, the disdain for vertical integration does not seem to be shared by the major media companies.
9 1 Finally, the new web economy is capable of nurturing radically new models and, hence, providers. For example, the legal education for tuition-for-fees paradigm is not unassailable. With costs properly extracted, a judicious use of advertiser support 9 2 and robust cross-marketing, it might well be possible to offer tuition-free distance education. 9 3
Many positives can result from the investment and technological innovations that we will see in education and legal education space. As with general educational space, the offering of such services on the web will increase (initially at least) the market for legal educational services. Also, on the web we will likely see different aggregations of service providers. For example, business school law courses and CLE type courses may well be aggregated in virtual space, although they seldom overlapped with traditional law school educational space.
The winners in legal education space will be determined by critical mass. Successful players will attract partners and venture capital, and aggregation will follow. This is not a time to be timid, to keep silent and hope the technology will settle somewhere else. The future of law school education is riding on gaining access to this investment and technology. If law schools resist this technology, if they do not lead, but attempt to cartel the change, they, and eventually the law they have nurtured, will be marginalized. 92. Essentially, the business model would involve the DE business "delivering" a high demographic future customer to specific advertisers. Assume, for the sake of argument, that a properly scaled DE could deliver a two-year J.D. program for $1,000 per student. Assume further that advertising and cross-marketing delivered during the program would reduce that sum to $700 per student. The question would then be whether an advertiser or groups of advertisers would pay $700 to have that J.D. delivered to them upon graduation.
93 Law schools throughout the country have now adopted a corporate approach to providing information technologies, and the growth of corporate-like services will (indeed, must) continue. Schools have recast themselves as technology providers supplying students with ISP and networking services. They have invested heavily in web marketing and are building sophisticated integrated information environments to facilitate administrative computing. A large proportion of faculty-student communications is now electronic, primarily through e-mail. Compared to the Kingsfieldian picture of Mrs. Nottingham guarding access to her boss, clearly we have come a long way. Survival, let alone success, in a world of e-services will demand much more of us.
94
Mature e-commerce spaces are defined by their infrastructure and then filled by appliances and e-services.
9 5 Our hybrid and relatively immature law school space is still debating many of its core technology choices while struggling to comprehend e-service (or in some cases, any) business models. Initially, therefore, legal education must face two fundamental, interlinked questions; first, what are the options for filling law school space, and second, what will be the key attributes of the model most likely to initially dominate that space-the click-and-brick hybrid?
A. E-Commerce Models and Law School Space
As discussed above, the U.S. law school market possesses certain characteristics that might hinder its absorption into modem business constructs. 96 Still, additional issues must be addressed when those suggested models are from the world of e-commerce. E-commerce models based around marketing or sales of goods are relatively easy to conceptualize, as they tend to track existing real space models and relationships. There are aspects of law school space that fit within these models. However, at its roots, education is a service, and e-service models are varied and more complex to analyze than other e-commerce models. Models or species of e-commerce aside, it is important to recollect the key features that drive ecommerce ventures. The Internet excels in reducing information and transaction costs. 9 7 As to the former, e-service models will be offered that 94. Kingsfield's secretary was finally identified by name in the TV series. She was played by Betty Harford. My thanks to my colleague Mike Nevins for his encyclopedic knowledge of such things.
95. See generally DiCarlo, supra note 66 (discussing Hewlett Packard CEO Carly Fiorina's 1999 Comdex keynote).
96. For a discussion of possible obstacles to applying modern business constructs to law schools, see supra notes 71-72 and accompanying text.
97. See EvANs & WURSTER, supra note 69, at 13 ("Information is the glue that holds value chains and supply chains together. But that glue is now melting. The fundamental cause is the explosion in connectivity and in the information standards that are enabling the open and almost cost-free exchange of a widening universe of rich information.").
dramatically challenge and inevitably destabilize the traditional law school structure. As to the latter, clearly law school space will be assaulted with more efficient marketing by and of law schools.
The pure-play model that has received the most attention is the fully online law school, pioneered and typified by Concord.
9 8 This is essentially a broadcast (or one-to-many) model.
9 9 Such a model extracts costs from the business of legal education by dispensing with the "retail space" of the traditional law school and using a heavily leveraged teaching model (for example, by replacing expensive tenure-track law professors carrying a research overhead with instructors or by having teams of instructors working at the behest of more traditional faculty).
10 0 Revenue then becomes a function of an infinitely variable and scaleable enrollment. Near term, this is the model toward which accreditation agencies will be most hostile.
10 1 This model's inputs could be quite strong if its value proposition becomes clear in untapped and part-time markets.
1 0 2 The model's Achilles heel will be in outputs, at least while hiring partners are still graduates of traditional law schools.
The one-to-many broadcast model, however, is but one example of the e-businesses that will seek to fill law school space and challenge the hegemony of existing bricks-and-mortar schools. At the B2B level, bricksand-mortar, click-and-brick and pure-play law schools will all likely purchase content from syndicators' 03 and outsource admissions, DE and other functions by using procurement sites. At the B2C level we will see content aggregators grouping practice, CLE and law school content from multiple sources and in varied for- The other type of pure-play e-businesses that will swiftly emerge are new species of intermediaries (or infomediaries) that, initially at least, will insert themselves into the law school application process. This insertion will dramatically reduce the information cost asymmetries suffered by those applying to law school, perhaps even to the extent of enabling computer-mediated bidding wars by law schools for highly qualified applicants. Law schools, like many other providers of intermediate goods, practice price discrimination and do so through the vehicle of tuition scholarships, from a few hundred dollars to a "full ride." In the law school market, price discrimination is primarily based on the academic quality of the applicant, although some occurs with a view to increasing the diversity of the student body. 107 Traditionally, however, schools have been tight-lipped about the amount of scholarship money and their criteria for extending it. 10 8 While a few savvy applicants have learned to leverage offers from one school to another, generally the market has been opaque and the schools clearly have had control of the price discrimination game. Infomediaries will revolutionize this process as they match applicants, 105. Cf Pro2net (offering comprehensive online resource for professions in accounting, financial services, human resources, insurance and law), at http:// legal.pro2net.com.
See generally
106. See EvANs & WtJsTER, supra note 69, at 39-67 (discussing general destruction theory).
107. In other industries, price discrimination may be based on customer convenience (e.g., an airline ticket purchased one week prior to the flight is generally more expensive than one purchased three weeks earlier). In other cases, it may be based on the supplier's marginal cost (e.g., an airline may dramatically discount its few remaining seats on a flight in the final 24 hours prior to the flight).
108. For an example of a typical law school financial announcement, visit the Boston University webpage which states:
WE ARE COMMITTED TO MAKING LEGAL EDUCATION affordable for BUSL students. Through scholarship awards, federal loans, and, for continuing students, through work-study awards, the School of Law provides funding for over 82 percent of enrolled J.D. students. Although we attempt to provide as many scholarships as possible, our funds are limited and thus, priority for need-based aid is given to students with the strongest academic records. (Admissions decisions are made without consideration of financial need). Financing Your Education, Boston University School of Law, at http://www.bu. edu/law/finaid/ (last modified Jan. 19, 2001). schools and financial aid packages.
10 9 Emerging with these infomediaries will be other B2C models such as reverse auctions that will assuage the accuracy with which LSAT scores are matched with scholarship dollars.' 10 Together these e-commerce models will explode the heretofore-comfortable scenario, making the entire price discrimination system more transparent for applicants.
The decline of applicant information costs will also force bricks-andmortar law schools to re-evaluate their value propositions and re-think their marketing strategies and budgets. Law schools are providers of intermediate goods, a class of commerce that is essentially a means to an end. ' Generally students seek to attend law school because the J.D. degree qualifies them in whole or substantial part to practice law. The greatest commercial danger faced by providers of intermediate goods, particularly in thick markets, is commodification (and, thereafter, price pressures caused by increased competition). Law schools have avoided commodification by rigorously asserting their individuality and unique excellence (the basis for every decanal presentation to alumni!). Across the country, however, law schools are far more similar than they are different, and far more varied in quality than they would like to admit. Yet preInformation Age law school applicants have been denied information about the relative strengths and weaknesses of competing law schools. In part, law schools have achieved this by effectively controlling the ABA accreditation process, the LSAC admissions process, and having a trade association ("AALS") that promotes egalitarianism. In the absence of objective information flowing to applicants, schools have been able to differentiate themselves and so avoid commodification. In this information vacuum, schools have differentiated themselves by unchallenged self-promotion and positive word of mouth. This status quo benefits most law schools. Historically, national schools are not pressured much by competitors from below, while smaller, perhaps less well funded schools can continue to enjoy regional glory. It was this cozy world that U.S. News & World Report torpedoed. That infamous annual report and its fellow travelers 112 have tended to make the law school market more transparent-a trend that will be magnified many times in the Information Age. As applicants benefit from lower information costs, schools will either find their claims 109. See, e.g., Embark, supra note 89,(creating online market exchange designed to facilitate interactions "among students, learning institutions and related product and service vendors").
110. Cf Priceline.com (providing online auctions), at http://www.priceline. com.
111. For example, airline passengers typically will fly to the East Coast because they want to get to New York rather than because they want to fly or experience a particular airline. Similarly, patients visit a doctor's office because they wish to be healed, not because of any intrinsic pleasure derived from filling out insurance forms or being treated.
112 of excellence challenged and will be exposed as frauds, will face commodification (and thus price pressure) or will be forced to invest in potentially expensive differentiating strategies.
Clearly, law schools will become far more aggressive marketers and begin to apply more sophisticated e-commerce models to their web site design and functionality. This path will be resisted at first; after all, our schools' private fascination with external "fashion parade" rankings is equaled only by our publicly voiced and institutional disdain. 113 As the Internet creates a more transparent law school market, and DE begins to chip away at naturally protected geographical markets, the pressure to market aggressively will be overwhelming.
1 4 Data will be teased from potential law school applicants who visit a law school site and rich, personalized multimedia information will be sent in response.
1 5 As competition for highly qualified applicants increases, admissions professionals will be forced online onto their own sites to provide personal (not merely personalized) "live" chat-based customer service and rapid response to financial assistance questions. In a world of opinion sites 1 6 updated in real time
and e-commerce comparison "bots" continually searching for tuition discounts,"1 8 traditionally tolerated student or peer reviews of our teaching and U.S. News & World Report rankings 11 9 will appear pedestrian, even trivial! The click-and-brick model that will hold sway during the next decade will do so almost entirely because of the negatives inherent in other models; it will be somewhat palatable to law faculty, will be the least objectionable to external interested parties, such as accreditation bodies and potential employers, and will produce effective weapons with which to repel pure-play insurgents and (here a positive) exploit what I continue to believe are the very real social and professional benefits that come from real space interaction. What remains unclear is whether the model will be sustainable and whether, despite its short-term defensive advantages, it will be seen in later years as the camel's nose that brought disaster into the traditional law school tent.
In looking further "inside" the law school and the impact of technology and e-commerce principles on its core functions, it helps to attempt to disaggregate, even deconstruct the law school edifice. Key areas of the enterprise must be re-engineered in order to foster the click-and-brick model. I take four areas to serve as examples: the library, the law journal, teaching "content" and the teaching and learning space.
The good law school library is not just a place of storage, but one of highly professional research service. However, it is already severely marginalized by technology, and those hawking pure-play distance learning services will seek to marginalize it as an institution; librarians, professional information intermediaries, are simply the first established legal education professionals to be directly threatened by technological disintermediation.
The ubiquity of the Internet, particularly through wireless technology, gives libraries opportunities to both virtualize the information experience and make better use of the library for those users inside it. The technology also opens up some fascinating new possibilities. For example, since the network will "know" where the user is in the library and where all the books are (via Global Positioning System-like technologies), 1 20 how important will cataloging or shelving be? The research library should also get very smart: the network will comprehend your research interests from your profile, personalization, the book you are currently using and the article and cases you read earlier online, so it should be able to intelli- gently suggest the next step for your research. When library stacks have gaps in coverage (or someone else is using the book) the network can patch the omission by instantly transmitting the missing text to your handheld. However, the most interesting questions concern the library business model itself. Law libraries already use compact shelving, off-site storage, consortia-based purchasing policies and inter-library-loan-in other words, the storage (or product) and service (e.g., research advice) components of the library model have begun to disaggregate. This trend is likely to continue, and the future of the law library might well be one of regional (consortium or commercial-based) storage of hard copy, but local, school-based provision of research services. The best law libraries have already moved beyond the storage stereotype to research professionalism;' 2 1 their continuing challenge will be to reengineer themselves around their professionals' skill sets, rather than their local holdings 122 and to reestablish their value proposition in an environment in which content no longer equates to defined physical spaces.
Close to the heart of most U.S. law schools is the law review publication. Law reviews provide a training ground for many of our students, assist the functioning of law school tenure and promotion committees, and save our law libraries from the massive costs associated with peer-reviewed, commercially published journals such as those in the natural sciences. However, in a click-and-brick world these assets may not be sufficient to guarantee the law review's survival. 123 Quintessentially linear, law review articles also are far too long. Typically they contain much that is repetitive of sources and analysis rather than novel constructs. 124 [T] he librarian's professional grounding in content expertise will remain important, but in a new sense. There is now and will be a growing need for professionals who can sift and sort through information, not only to locate pieces of information, but to put those pieces into context, to weigh and compare different items, identify, authenticate, and validate them. As put by Paul Saffo: "in a world of hyper abundant content, point of view will become the scarcest of resources." Librarians and technologists alike should be thinking more about context and point of view than about content and access as separate concepts. The ability to provide context to the client's process of information seeking will be key to the future of the information professions, but context is a product of both content and access and can be provided only through consideration and understanding of both elements.
Id.
122 (1996) (analyzing traditional law reviews from "perspective of present age cyberspace").
124. Needless to say, none of these criticisms apply to this article or law journal. also take too long to publish (and thus far the obvious web solution to this has not had a major impact). In contrast, the better scientific journals are well suited to transfer to the web; articles are shorter,1 25 more intelligently indexed and cross-linked and are designed with collaboration in mind. 1 26 This distinction between our culture's traditional publications and those from other disciplines will be further magnified as content is increasingly retrieved using handheld devices and other appliances with smaller screens. 127 The Internet-based researcher is primarily interested in current awareness 12 8 and thoughtful analysis and commentary. For now, we approximate these needs with commercial tools 1 29 and the few excellent, closed lists that have thoughtful and frequent contributions.
1 30 In the Information Age the dinosaur law reviews may continue to serve the needs of the careers of student editors and faculty but will become increasingly marginalized as research resources. 13 6 The legal market still does not provide incentives to author electronic texts, partly because we lack any tradition of using multimedia or other non-textual content in our teaching. Delivery platform aside, probably the key piece of missing content that needs ramping up for both distributive and distance learning models alike are interactive quizzes and similar self-evaluating products that provide quantitative and qualitative indications of progress through a course. 1 3 7 Finally, while traditional publishers, the law teacher, his or her school and the institution's distance partners will be the primary suppliers of content in the click-and-brick world, it would be a mistake to think they will be the exclusive providers. Ubiquity and the next generation of messaging potentially will connect every student or, say, every torts student (or torts student using the same casebook) wherever they are in the world. Imagine a room (real or virtual) of students with simultaneous access to every other student's notes, outlines or professorial hypotheticals all being updated in real time.
What will be the technical characteristics and functions of the clickand-brick classroom or, more accurately, the teaching and learning space?
138 Somewhat ironically, given the forces driving technology into legal education, the online classroom (or classroom supplement) of the next decade will be technologically quite conservative, with much of the emphasis (and investment) channeled towards the pedagogy, content-development (particularly in the area of interactive, self-learning modules) and seamless, trouble-free delivery. The hybrid law school space will use relatively little video, primarily because of cost and bandwidth. Instead, we will see video used as short clips, used for contextualizing stories or fact patterns. Some streamed video talking heads will be used to alleviate the tedium of PowerPoint or web text.' 3 9 We will see almost universal adoption of web forum and e-mail applications deeply embedded in our school intranets. There will also be considerable use of conferencing technologies (with or without web cam-quality video and virtual whiteboards) for teaching, virtual office hours and, in the library and career services offices, virtual help desks.
Ubiquity will further increase S2S and F2S communication and potential collaboration. Ubiquity generally makes for easier access to distributive and distance tools. Legal educators and their students generally do 137. See, e.g., CALI, (providing example of self-evaluating, law-related web site), at supra note 11.
138. See generally Johnson, supra note 21 (recognizing that new computer age will have drastic effect on traditional law school environment).
139. See, e.g., RealNetworks (providing example of medium bandwidth tools, such as RealPresenter, that will alleviate tedium of PowerPoint or webtext), at http://www.realnetworks.com/products/presenter/info.html; Macromedia (same), at http://www.macromedia.com. not perform fieldwork or move continually from one space to another as a matter of necessity, so handhelds and appliances are probably less important than for, say, natural scientists or even practicing lawyers or clinicians. However, faculty and student appliances will acquire research power almost beyond comprehension. The Internet is peerless when it comes to creating new social groups or bonding together established communities; thus, most law schools will build intranets (that themselves will be expanded to extranets so as to include alumni and employers) on top of their internal networks, thus fostering nascent community models.
However, re-engineering the law school classroom will not only be about the increased use of technology. Pure-play DE providers will have a compelling value proposition not only because of the economics of their broadcast model, but because they are not using teaching revenue to subsidize other activities such as faculty research. For the click-and-brick law school to have a competitive value proposition, we will likely have to redistribute resources from research and service back into teaching (although this is not without its dangers as it threatens the "academic and scholarly" value proposition that will be central to the click-and-brick's message).
The click-and-brick law school must support not only its traditional resident student, but also two new types of distance student. First, schools will seek to accommodate LLM students and part-time JD students who wish to participate in an agreed percentage of classes from remote desktops. Second, classrooms will be open to students at schools that are part of DE consortia formed to share resources and specialties across campuses. For the click-and-brick model to be sustained, the law school technologies must be used to increase the value not only of the computermediated interactions, but also to increase the value of the live classroom events. Yet, therein lie some paradoxes and questions. For example, how successfully will we be able to integrate our DE and non-DE populations (an extreme version of a question faced by law schools that have both regular and part-time or evening divisions)? In e-commerce the bane of the click-and-brick has been management reluctance to allow the 'net part of the enterprise free reign because of concerns that the institution's bricks-and-mortar market will be cannibalized. Will click-and-brick law schools be prepared to let the "pure-play" elements of the hybrid institution have free reign?
An e-commerce verity is that a "pure-play" has inherent advantages compared to a click-and-brick hybrid in part and, as already discussed, because of the reluctance of the hybrid to allow the "click" aspects of the model to cannibalize the "bricks" aspects. However, there is much about the bricks-and-mortar law school that could be exploited in a hybrid. BRIcKs PLUS BYrES successful click-and-brick institution requires vibrant real and virtual spaces. It must offer more small classes and skills courses, maximizing the opportunity for high value (albeit high cost) interaction. For the clickand-brick hybrid to flourish it must not ignore the bricks; we must continually upgrade the quality of our real space. Indeed, as more and more teaching and research moves to the Internet, some of our classroom and library space must be converted to useful (albeit 'net-connected') social space. The click-and-brick school will be selling itself (and, compared to a pure-play, at a premium) as a place of community and interaction, of indepth analysis and lifetime friendship-we must reassess our spaces, from lounges to libraries to cappuccino bars with that in mind. Each law school must also revisit its mission and its marketing message. In a national or global "connected" market it is going to be increasingly difficult to be a "local" law school, although no doubt some schools will seek to foster some "local" or land grant 14 1 image as their distinction. More likely, however, law schools will continue to try to distinguish themselves with specialty areas or centers of excellence.
For the click-and-brick to succeed we have to swiftly resolve some of the impediments to DE that in less pressing times could have been left to fester and percolate in time-honored legal education fashion. We must provide incentives to our faculty to create the next generation of online content and teaching tools. We need to agree on how to make distancelearning credits portable among our partner (consortia) schools. We must also address the potential faculty versus school issues such as the ownership of classes 142 and presentations, 143 and navigate issues such as residuals and non-compete clauses. 144 We must work to remove these im-
141.
See, e.g., Act of July 2, 7 U.S.C. § 301-308 (1862) (granting land to colleges).
142. See, e.g., Academic Policy and Planning Committee Distance Education Policy, San Diego State University, Apr. 6, 2000, Implementation Principles id-f, Apr. 6, 2000 (addressing ownership rights and faculty compensation related to distance learning), at http://www.rohan.sdsu.edu/dept/senate/sendoc/distanceed. apr2000.html. pediments even in the face of objections that, in the process, we will be making it easier for our pure-play competitors to establish credibility and even demand accreditation. 145 To play in the hybrid world you must have table stakes and, in this context, the stakes are sound strategy, teaching content, good technology, and well-trained professors and IT support. In a world of DE mere consumers will not survive; only content and technology providers will find partners and networks and will continue to attract top students and faculty. Finally, and as I detail in the sections that follow, we must retune our endeavors to be more responsive to the realities of the effects of technology on legal practice and substantive law.
VI. FUTURE LAW AND PRACTICE-CURRICULAR PLANNING FOR THE INFORMATION AGE
Given the entrenched position of many in legal education, any suggestion that the law school curriculum should be forward-looking may be novel. However, just as the structure, processes and pedagogies of the click-and-brick law school must be reassessed and then reengineered, so we must revisit the value proposition offered by our curriculum. Many of the curricular suggestions that follow are based on the technological changes that surround us. Therefore, a fair question might well be, why can't the curriculum gradually absorb these changes as it has done others in the past? The answer is that, unlike other social or economic phenomenon that legal education previously has adapted to, technological development moves too quickly for a reactive model. The technology refresh cycle is fast, nimble, exponential and seems sustainable. As a result, the curriculum needs major remodeling just to keep it in sight. The successful click-and-brick law school will be one that continually updates its curriculum, driven by relevance and responsiveness, not by fad.
One place to start the analysis of the curriculum of the near future is Andy Grove's comment that "there will be no such thing as Internet business-because all businesses will be using the Internet in their operations." 14 6 The question is whether it will be the case that, in a related time frame, there will be no such thing as Internet or Cyberspace Law-because all law will be Internet law?
The short answer is "no." I am not suggesting that the entire curriculum should be dumped. It would also be a mistake to suggest that Internet or computer technology has an exclusive call on curricular reform. Technologies of all sorts have fueled the economic growth of the first decade of the Information Age and the results of all this economic growth will have to be factored into planning legal services and hence legal education. For example, e-commerce-fueled prosperity will increase trust and tax work and stimulate real estate and other areas that feed leisure industries. Further, we should assume that the health/biotechnology field will continue to grow exponentially and with it the number of credit hours allotted. life' 54 and death issues will proliferate and artificial intelligence will continue its relentless pursuit of the simulation of human thought.' 55 If an invigorated curriculum, one that is both relevant to and captures the dynamic quality of the law and its practice, is key to the successful click-and-brick, what are the major changes that will be wrought by Internet or computer technology, and where should the curriculum reformer begin? Again, it helps to ground the inquiry with our sense of ubiquity and our themes of globalization and convergence. With these operators in mind, what follows below is a discussion of five areas, themes or issues identified as most clearly impacting and requiring redesign of substantive legal and legal educational space: 1) the likely transformation of substantial practice areas into pure-play e-services; 2) the need to nurture the new global market; 3) management of a potentially serious lawtechnology disconnect; 4) radical changes in transactional law (primarily because of the impact of disintermediation); 1 5 6 and 5) the likely emergence of an entire new area of law that I will label "cyberspace access law."1 57
A. Legal Practice: Turmoil and E-commerce
Notwithstanding its rich history, traditions and ethics, the practice of law is a service. As has been noted, "[t]he Industrial Boom was built on the mass production of goods. The Internet Boom is built on the mass production of services. '158 The question is whether, as the web is transformed from linked content to a network of interconnected services, legal practice can adapt to e-commerce models. For law school space, the answer will impact not only the curriculum, but also will help determine the vitality of our future inputs and outputs. 155. See generally The Artificial Intelligence Laboratory at M.I.T., Massachusetts Institute of Technology (attempting to understand human intelligence at all levels, including reasoning, perception, language, development, learning and social levels, and to build useful artifacts based on intelligence), at http:// www.ai.mit.edu.
156. For a discussion of radical changes in transactional law, see supra text accompanying note 53.
157. For a discussion of the emergence of cyberspace access law, see supra text accompanying note 56.
158. Antoin O'Lachtnain, Scale Scale Scale, NUA Making It Work, NUA, Sept. 17, 1999 (attempting to make sense of how technology can be implemented to make one's organization, community or society work better), available at http:// www.nua.ie/makingit_ work/archives/issuelno32.html.
To an extent, the ability of a law firm to make the successful transformation to e-service provision will be a function of the other issues currently faced by the profession. The traditional law firm structure is under fire from several directions. First and obviously, a continual period of acquisition and merger will lead to the domination of the profession by very large national firms. Second, resolution of the debate on multidisciplinary practice ("MDP")
159 almost inevitably will be resolved in a way that leads to even larger groupings or hybrid entities.
1 60 There is frequently a correlation between size and technology implementation.
16 1 Not surprisingly, the large accounting firms have been aggressive IT adopters. 162 One way or another, the industrialized law firm is around the corner and it will be very different from the "traditional" firm. As size increases, so will the use of para-professionals and outsourcing. Within a decade, the quality of work and its ability to satisfy the law graduate likely will decline. Large and very large law firms will be under continual pressure to grow and thereby extract costs through scale. They will have to be resolutely innovative to be competitive with their accountancy-based rivals. They will also have to learn to move as fast as their cyberspace-dwelling clients.
173 Legal work will be supplemented and complemented by the creation of legal software, client extranets and compliance training systems, which will force law firms into new and highly competitive markets. 174 The cyberspace relationship between the large law firms and their corporate business will tend to follow more of a business-to-business model. As with the classic B2B model, even high-level corporate work will be put up for online bidding, 175 while in large law firms the lawyer-client relationship will be almost totally defined by authentication to the relevant extranet.
The fundamental changes that will be coming to the practice of law and the structure of law firms must be tackled by our curriculum. The Professional Responsibility course will need improvement, and schools must examine the continued vitality of "retail law" course coverage, whenever the practice areas involved become essentially automated.
B. Nurturing the Global Market
Legal educators have long preached about the globalization of legal studies, yet infrequently have delivered a curriculum to match. The other major threat to the global market made possible by the Internet is the re-Balkanization of the market by commercial players. Even within U.S. borders, those unable or unwilling to compete in a larger market will seek to erect trade barriers. For example, the disintermediated frequently will look to joint action in order to pressurize the upstream provider or to state legislative bodies to maintain their regional or local intermediary status.
18 6 Thus, national and transnational antitrust law must police illegal horizontal agreements or vertical restrictive agreements that seek to resist the move to open competition. 187 Finally, antitrust analysis will be at a premium as intense merger activity together with worldwide partnerships and cross-marketing arrangements partners 1 99 and advocacy groups, 200 almost nothing has been done to halt the process, 20 1 and it is difficult to see how the commercial databases can be flushed. In efforts that amount to "too little, too late," the FTC has begun the process of protecting children from the data collectors.
2
Notwithstanding a decade of lawyer jokes, in human-intermediated commerce the transactional lawyer is viewed as an asset, increasing the comprehensibility of documents, lowering parties' information costs and, by routing transactions through common, low-friction systems, lowering other transaction costs as well. Nevertheless, e-commerce law is always inefficient, adding costs to an almost friction-free process. 20 3 This type of skepticism regarding law as increasing transaction costs is already present when it comes to real space dispute resolution. As a result, there will be compounded problems in persuading e-commerce players to have anything to do with the traditional law-based dispute resolution systems. The legal system may become marginalized, reduced to occasional forays into overseeing the operation of web-based dispute resolution services 2°4 and arbitration or mediation systems built into e-commerce engines.
5

D. Transactional Law
Moving commerce and most transactions to the web will impact most areas of business and commercial law. A fluid time of disaggregation and re-aggregation will confuse our systems and require fresh analyses of appropriate risk allocation. Highly efficient markets will lead to razor thin margins and extreme volatility as cost transparency 20 6 and high-churn, click-loyalty paradigms reign. 20 7 For commercial lawyers, the next few years will see a radical reworking of our payments law and a robust bankruptcy practice. Labor lawyers will face a continued rise in robotic systems, thus taking the semi-skilled out of the industrial employment and accident law scenarios, 208 while white-collar employment will pose its own issues as it continues to embrace independent contractor, telecommuting and home-based models.
The most far-ranging changes and the ones that will have the most impact on the curriculum, however, are essentially transactional in nature. Transactional law will have to cope with a shift from products to services and the impact of disintermediation. These forces will play out in both B2B and B2C transactions 20 9 and have a fundamental effect on the substance and structure of our commercial, consumer and business curriculum.
The functionality and value of a networked appliance will depend on the services that run on or through it. In real space, lawyers have successfully drawn distinctions between services and products. Relatively clean doctrinal distinctions have resulted. Nonetheless, in cyberspace the distinctions will not be as clean, and services will become the dominant transaction. Furthermore, in a disaggregated world there is no guarantee that the product and the services are provided by the same legal entity. Related to this will be the gradual substitution of tangible goods with digital goods. If video and music files can be delivered via broadband, 2 10 you don't need CD retailers (whether or not on the web) or, soon, neighborhood video rental stores.
In However, the concept can also be applied to the replacement of real space distribution with Internet distribution. Disintermediation is a complex and dynamic concept. For example, in the music industry the retailer is a traditional intermediary that may be removed by direct Internet sales of MP3-based music by record labels. Equally, the record com-pany itself could be removed from the transaction if the musician starts distributing his or her products directly to consumers over the Internet. 217 In some cases, disintermediated transactions are attracting a new species of intermediaries-a process of reintermediation. For example, there is a thriving business for Internet services that supply information about transactions or parties-digital intermediaries or infomediaries.
218 Many B2B services are essentially studies in reintermediation, making highly fragmented markets efficient with the use of infomediaries.
2 19 Reintermediation also may occur at a purely automated level. Thus, many of the more successful reintermediated services are shopping agents, 'bots, bidding services, 2 20 or group buying services. At first sight one would think that in a disintermediated world with thick markets where consumers have perfect information, the need for consumer protection law in B2C transactions would decline. However, in practice we will have to navigate oligopolistic tendencies 22 1 and determine the status and liability regimes for infomediaries and other third parties such as certification authorities. Equally, we will have to navigate the prevalent click-wrap paradigm, including the possibility of using technological solutions akin to those proposed by the World Wide Web Consortium to mediate acceptable levels of privacy.
22
E. Cyberspace Access Law
During the first decade of the information age, "cyberspace law" has tended to be a container for law impacted by computer mediation, usually consisting of extrapolations from real space fact patterns. As a subject, it has attracted both near ridicule 2 23 and sophisticated defense. 2 24 There exist now, however, unique issues that require comment and scholarship. With the clumsy label "access law," I attempt to capture issues as diverse as the "digital divide" and the access of ISPs to broadband pipes. If the metaphor for the legal system for the last decade of the Twentieth Century was the class action against a managed care organization, so we will greet the second decade of the Information Age with similar actions against those who are viewed as controlling the Internet. To an extent, this area of law will be the place to process the inevitable backlash to the Information Age. 225 The parties will range from the poor to the Amish, from Luddites to computer terrorists. 226 The core access issue involves the cost of access and hence the true digital divide issue as it relates to the poor and historically disadvantaged groups. 227 But there will also be more subtle variations as those in rural areas seek to gain the same type of access that vendors rush to install in high population areas. So, in addition, the slow movement to universal provision of basic Internet services will change the perspective of the provision of broadband services. We will also have to meet the challenge of access to services by the disabled 228 and other discrimination issues such as redlining.
29
The issue of access will increasingly tie in with employment issues. Employers will increasingly seek to control the cyber-lives of their employees, at first in the traditional office situation, but subsequently in the home offices for which they supply connectivity or hardware. State employees are already under increasingly strong regulation, 23 0 while organized labor will have to battle to gain access to employer-owned networks 231 and employer-provided home computers.
VII. CONCLUSION
Not surprisingly, given the above, I take a firm stand on the emergence of DE in the legal education market. There is no "if' about the distance learning debate, only a "when." Our law schools must adopt a click-and-brick model for three primary reasons. First, customers demand it. Second, the click-and-brick model has the potential to capture the best of both computer-mediated and traditional legal education. Finally, this model is the best model with which law schools can compete with the pure-play, Internet-only law schools that will seek to fill our space. This vision of the hybrid law school utilizing traditional, distributive and distance pedagogies may not be dystopian, but neither is it a comfortable compromise. I have concentrated on the next five to ten years of legal education-what I call the second decade of the Information Age. Given the exponential growth of the Internet and its enabling technologies, however, the dismemberment or destruction of traditional service-providing institutions such as law schools has only begun.
232
Adding Ethernet and a few data projectors to a law school building will not convert the traditional law school into a robust click-and-brick player capable of resisting an onslaught from both familiar and new competitors leveraging their content and technological muscle in the distance learning space. Neither will any such limited approach to computer mediation and instruction be adequate to prepare our students for their practice careers. The absorption and leveraging of computer-mediated instruction and related services must be deep-seated and robust, reaching beyond the law school digerati to the heretofore secular. The technological demands made by our future customers and the voracity of our competitors seeking to fill educational space will quickly expose any tokenism.
Law hoping that the next population bulge will rescue them.
2 33 We need to reestablish the value proposition of the law school and exploit the pieces of technology that do things better than the traditional methods and tools. Alongside the robust technology and training, we still need more professionalism in our marketing and increased expectations of our professional organizations. We must strive to make the law school real space superior and real space experiences "sticky." We need continued rigor in our teaching and more collaboration within the different skill sets represented in a modern law school. We need to weed the curriculum and hire faculty members who both understand computer-mediated education and are sensitive to the legal implications of web space and the interaction of law and technology.
As I have thought about these issues, I have done so in a spirit of guarded optimism as to the future of legal education. I am acutely aware, however, that the majority of those involved in traditional law school endeavors see no "opportunity" 234 in the growth of computer-mediated education or DE, and certainly no excitement in the process of discovery that we will be undertaking in the next decade. Indeed, I am acutely aware that the "promise" of distributive and distance teaching is viewed as the exact opposite, an anathema, by many of my colleagues.
The good news is that the distance learning issue finally has brought the idea of technology as an agent of change into the law school debate. The bad news is that the true impact of technology on law and legal education arguably is still not fully understood, and that concentration on the distance learning issue might obscure more fundamental issues. Our pedagogy and curriculum is in grave danger of fossilization as we enter the second decade of the information age. If nothing else, the DE revolution should force us into a major reevaluation of both, while re-engineering for a click-and-brick future promises the greatest hope that academics can continue to positively influence the development of our laws and institutions.
233. For a discussion of growth in traditional law schools, see supra note 74 and accompanying text.
234. I use this literally and as referenced in the Ferengi Rules of Acquisition 6 and 9. See University of Glasgow (noting frequently asked questions about aliens in Star Trek), available at http://www.dcs.gla.ac.uk/-hwloidl/FAQL-aliens-rasm.html #RoA.
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